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L BACKGROUND

This grievance grows out of those provisions of the 1997 collective bargaining
agreement (Sections D.1.(4)(b)(i) and (ii)) that froze the ASMs and block hours of
commuter airlines any time that American Airlines (hereafter "AA", "American", or
"the Company") pilots were on furlough. The Company furloughed pilots on October
1, 2001, and in January 2002, the Allied Pilots Association (hereafter "APA") filed a
grievance alleging that the Company had violated the ASM and block hour freeze
provisions.

In ASM-Block Hour Freeze I, the System Board held, insofar as relevant to the
instant proceedings, that:

e The appropriate period for determining whether the
Company is in compliance with the Section 1.D. (4)(b)
freeze on ASMs and block hours during the period of a
pilot furlough is 12 months from the date of the furlough.
Inasmuch as the furlough took place on October 1, 2001,
that portion of the January 2002 APA grievance alleging
that the Company was in violation of Section 1.D. (4)(b)
was premature.

e The Company is obliged by Section 1.D (4)(b) to schedule
furlough day flying in good faith, that is, in accordance
with operational needs and passenger demand.
Accordingly, the Company was required to provide APA
with ASM and block hour information relevant to APA's
contention that October 1, 2001, flying may have been
artificially inflated. !

On receipt of the ASM and block hour information provided by the Company
pursuant to the System Board's order in ASM-Block Hour Freeze I, APA filed a
second grievance (ASM-Block Hour Freeze II), alleging that the Company had not
operated its October 1, 2001, flights in accordance with operational needs and
passenger demand. Rather, APA asserted, the Company had artificially inflated flying
on October 1 so that it would be free to increase commuter flying during the furlough
to a level in excess of what it would have been if furlough day flying had been based
on operational needs and passenger demand.

! ASM-Block Hour Freeze 1, pp. 40-42,44-46 (September 3, 2002)




The Board sustained APA's second grievance, holding that that the number of
ASMs flown by Eagle on October 1 had been artificially increased so as to reduce the
effect of the Section 1.D. (4)(b) furlough freeze. Accordingly, the Board concluded,
the number of ASMs which could permissibly be flown by commuter air carriers
during the Section 1.D. (4)(b) freeze could not be determined on the basis of Eagle's
October 1 actual ASMs. Instead, the Board held, the figure that should be substituted
for Eagle's actual October 1 ASMs (18.9 million) was 17,288,828 ASMs, the average
of Eagle's actual ASMs on September 24 and October 8. Inasmuch as the furlough
freeze cap is based not solely on Eagle data, but upon the ASMs flown by all
commuter air carriers, the Board added the 1,914,364 actual ASMs flown by TWE
Express on October 1 to the Eagle figure of 17,288,828. Doing so resulted in a total of
19,203,192 actual ASMs. Hence, the Board concluded, the daily average actual ASMs
flown by all commuter carriers during any 12-month period subsequent to October 1,
2001, could not permissibly exceed 19, 203,192, rather than the 20,800,000 cap
establlshed by the Company. >

The Board also concluded, contrary to the Company's assertion, that flying by
American Connection commuter air carriers subsequent to August 1, 2002, on the AX
designator code was covered by the Section 1.D. (4)(b) freeze, as was charter flying by
American Eagle. Accordingly, the Board ordered the Company to provide APA with
statistical data concerning the actual ASMs and scheduled block hours associated with
commuter flying under the AX code and with Eagle charter flights.>

The data provided to APA by the Company showed that the Company had
exceeded the ASM limitation of Section 1.D.(4)(b)(i) in all three compliance periods.
In the first compliance period, October 1, 2001 through September 30, 2002, the
Company exceeded the ASM freeze number by 1,009,667 daily average ASMs. In the
second compliance period, January 1, 2002 through December 31, 2002, the Company
exceeded the ASM freeze number by 1,920,541 daily average ASMs. In the third
compliance period, April 1, 2002 through March 31, 2003, the Company exceeded the
ASM freeze number by 2 621 ,753 daily average ASMs. The total ASM overage was
1,040,191,692. * The Company did not exceed the block hour limitation of Section
1.D.(4)(b)(iD).

2 ASM-Block Hour Freeze I, pp. 34-43, 54. The Board found no persuasive evidence that Eagle's
scheduled block hours for October 1, 2001, had been artificially inflated, hence concluded that the 2,484
commuter air carrier scheduled block hours for that date should serve as the baseline for commuter air
g:amer scheduled block hours during the furlough freeze.

Id at 54.
* The Company's obligation to freeze commuter ASMs at the October 1, 2001, level was terminated in
April 2003 with the signing of a new collective bargaining agreement that did not contain a furlough
freeze on commuter ASMs or block hours.




The Board directed the parties to attempt to agree on a remedy for the
Company's violation of the ASM freeze provisions of the Agreement. They were
unable to do so, and this proceeding followed.

IL. ISSUES

The stipulated issues are:

(1) Whether the System Board should award a damages
remedy for the Company's non-compliance with the ASM

cap during the relevant compliance periods?

(2) If so, what is the appropriate amount of such damages?

III. RELEVANT CONTRACT PROVISIONS®

Section 1. C. Scope

(1) General. All flying performed by or on behalf of
the Company or an Affiliate shall be performed by
pilots on the American Airlines Seniority List in
accordance with the terms and conditions of this
Agreement . . .

Section 1. D. Scope Exception: Commuter Air Carriers

(4) Limitations on Commuter Air Carriers

(b) Effect of Furlough. In the event of a
furlough of pilots on the American Airlines
Pilots Seniority List, the impact shall be as
follows:

@ Impact on ASMs. The total size
of all Commuter Air Carriers operated
under this Section D. as measured by
ASMs shall be frozen at the actual levels
in effect at the time of the furlough.

® All references in this Section are to the 1997 Agreement, which was in effect at the time of the events
herein discussed.



(i)  Impact on Block Hours. The total
block hours for all Commuter Air
Carriers as of the date of the furlough
cannot be increased, and further, the
total number of block hours that may be
scheduled by such Commuter Air
Carriers may not exceed 40% of the total
block hours scheduled by the Company.

Section 1. L. Remedies

(1) The Company and the Association agree to arbitrate
any grievance filed by the other party alleging a
violation of this Section 1 on an expedited basis
directly before the System Board of Adjustment
sitting with a neutral arbitrator. The arbitrator shall
be a member of the National Academy of
Arbitrators and experienced in airline industry
disputes. The burden of proof will be determined by
the arbitrator. The provisions of the Railway Labor
Act shall apply to the resolution of any dispute
regarding this Section 1.

(2) The parties agree that, in addition to any other rights
and remedies available under law and this
Agreement, an arbitration award under this Section
1 shall be enforceable by equitable remedies,
including injunctions and specific performance
against the Company, AMR Corp., and / or an
Affiliate of the Company. The Company and
Association agree that in a court proceeding to
enforce an arbitration award under this Section 1,
the rights and obligations are equitable in nature,
that there are no adequate remedies at law for the
enforcement of such rights and obligations, and that
the Association and the Company’s pilots are irre-
reparably injured by the violation of this Section 1.



Section 6. C. 2 Supervisory Flying

When a supervisory or engineering pilot flies a flight
producing revenue for which no pilot at a base can be
considered available, the pay for such flight time will
be apportioned among pilots on incentive pay at the
base in order of system seniority. Apportionment will
be made by adding pay for such flight time to each
eligible pilot’s pay projection (PPROJ) up to the
monthly maximum, provided that a pilot who has been
apportioned pay under this provision shall not be
eligible for a similar application of this provision until
all pilots on incentive pay junior at the base have been
similarly treated. Apportionment shall be made, up to a
maximum of ten (10) hours per pilot, provided such
apportionment shall not be made, when such
apportionment, when added to the pilot’s pay projection
(PPROYJ), produces a total which does not exceed the
guaranteed hours for the month.

IV. DISCUSSION

APA requests the System Board to award a damages remedy in the amount of
$25,146,802, the equivalent of the cost to the Company of having had the ASM
overage flown by AA F-100 pilots. This remedy, APA asserts, is consistent with the
parties' practice by which the Company, whenever it violates the Scope clause of the
Agreement by allowing the aircraft of another carrier to transport Company passengers
or freight, provides apportionment pay as a remedy for that contractual violation.

The core of the Company's argument against the apportionment pay remedy
sought by APA is that American pilots lost no work, hence sustained no economic loss
as aresult of the Company's violation of Scope. Absent economic loss, the Company
asserts, the Board should not award a monetary remedy, since to do so would be
punitive, and arbitrators may not award punitive damages. The Company concedes
that an arbitrator may award punitive damages if explicit authorization to do so is
contained in the collective bargaining agreement, but, the Company points out, no such
explicit authorization appears in the Green Book.

It is difficult to know with certainty how much work was lost by American
pilots as a result of the Company's exceeding the ASM cap. The Company asserts that



American pilots lost no work at all for two reasons. First, if the excess ASMs had not
been flown by the commuter airlines, they would not in any event have been flown by
American. Thus, Walter Aue, Vice President, Capacity Planning, testified that "We
were losing a considerable amount of money throughout this period, and we did not
think that flying - incremental flying - would have improved the situation. In fact, it
would have made it worse."

Secondly, the Company asserts, American pilots were underutilized during the
periods when the ASM and block hour freeze was in effect. The Company was
building low lines of flying of 65-68 hours for lineholders, rather than the permissible
75 hours. Lineholders were picking up open time and working an average of 76.3
hours per month (during 2002), rather than the 80 hours they could work under the
Agreement. According to Roy Everett, Managing Director, Crew Resources and Crew
Scheduling, the lineholders were getting all the time they wanted.

During the same period, according to the Company, reserve pilots were
underutilized. During 2002, the domestic average for reserves was 40.47 hours per
month, compared to their pay guarantee of 70 hours per month. According to Mr.
Everett, 55 hours per month is an attainable figure for reserves. Mr. Everett testified
that if the Company had utilized reserves at the 55 hours per month level, it could have
flown an additional 8 billion ASMs with the existing workforce, and with no additional
pilot compensation.

APA takes issue with both of these assertions. First, APA argues that
American pilots did lose work as a result of the Company's violation of the ASM cap.
APA points out that during the period during which the ASM cap was in effect, the
Company cancelled or reduced flying on many American routes, and transferred that
flying to American Eagle.® If the Company had complied with the cap, APA asserts, it
would likely have retained at least some of that flying, rather than lose feed. Thus, by
not complying with the ASM cap, the Company took flying away from American
pilots to their economic harm.

Furthermore, APA asserts, if the Company had complied with the cap,
retaining the 1 billion excess ASMs rather than having those ASMs flown by
commuter airlines, there is a real likelihood that the extra flying would not have
reached the reserves, but would have been picked up by lineholders, who would have
increased their wages as a result. For, according to APA, lineholder flying during the

§ The Company's objection to the admission of APA evidence bearing on route transfers is hereby
denied. That evidence is relevant to the remedy issue, hence admissible. While the route transfers from
American to American Eagle were, as the Company points out, permissible under Section 1. D. (2)(c)

(Markets in Which the Company Cannot Earn WACC)), that does not mean that the route transfers

could not violate the ASM cap or that they may not be taken into consideration for remedy purposes



freeze was substantially below what pilots could achieve through fly through, underfly,
trip trade with open time, and make up. Lineholder flying during the freeze was also
substantially below the monthly average of the months prior to the institution of the
freeze.

APA also takes issue with the Company's argument that the excess ASMs
flown by the commuter airlines could have been flown by reserves at no additional
cost to the Company. According to the Association:

Nor do the Company’s exhibits show that the ASMs could
have been scheduled such that the reserves could have flown
them at no extra cost to the Company. The Company has
developed an unworkable and totally unrealistic construct that
could only be developed with the advantage of hindsight and
the consequent ability to see what reserve utilization actually
was in a given month — not planned in advance. The Com-
pany’s argument requires accepting the idea that in some
months the extra ASMs could have been flown by reserves on
one aircraft type, in other months by reserves on two or even
three different aircraft types. By the end of the freeze period,
the Company would even have had to resort to flying some
commuter routes with aircraft in the widebody status that only
fly the longer routes: B-757s and B-767s! Reserves for the F-
100 aircraft — the aircraft most likely to have flown the same
routes as the commuters — could only have covered the extra
flying in a single month during the freeze when there was an
ASM overage: May 2002. The arrangement proposed by the
Company would have created havoc with the scheduling of
crews and of aircraft and would have made it impossible to
market the flights. It is simply not a feasible scenario.”

The arguments raised by both the Company and the Union regarding the
amount of work lost by AA pilots are entirely speculative, dealing as they do with a
question based on a condition contrary to fact - the effect on AA pilots if the Company
had not exceeded the ASM cap. 1t is in order to avoid the time, money, energy, and
generation of ill will in attempting to resolve such speculative arguments that parties
enter into liquidated damages agreements providing specified damages for recurring
situations in which damages are unclear.® That is precisely what the parties did in

7 APA brief, pp. 41-42.
® Hill and Sinicroppi, Remedies in Arbitration 57 (2d ed., BNA Books, 1991). See also 24 Williston on
Contracts §65.1, 65.14 (4™ ed. 2002)




developing the apportionment pay formula of Section 6. C. 2., and it is also what they
have done in applying the apportionment pay formula of Section 6. C. 2. to remedy
Scope violations.

Indeed, as APA points out, the Company has never argued, in providing
apportionment pay to remedy Scope violations relating to the chartering or contracting
out of Company flying, that no pilots lost work or that underutilized reserve pilots
could have done the disputed work so that the line holders sustained no economic
harm. Instead, the Company has simply provided apportionment pay based on the
amount of flying improperly assigned to another carrier.

Conceding that apportionment pay under Section 6.C.2. is a form of liquidated
damages, and that it has agreed to pay those liquidated damages whenever a supervisor
flies a revenue producing flight, whether or not American pilots are economically
harmed by such flying, the Company nonetheless argues that a Board finding in this
case that it has agreed, through past practice, to provide apportionment pay as a form
of liquidated damages for Scope violations would, absent a showing of economic harm
to American pilots, be punitive not compensatory — and that this Board may not award
punitive damages without express authorization in the collective bargaining contract.

We have considerable difficulty in grasping the distinction between the
Company’s Section 6.C.2. commitment to provide apportionment pay for allowing a
supervisor to perform Company flying, which we presumably could enforce as
liquidated damages, and the Company’s commitment through past practice to provide
apportionment pay for allowing other companies to perform flying, which we cannot
enforce as liquidated damages because to do so would be punitive. Still, we prefer not
to rest our decision on that point, but instead to grapple directly with the Company’s
central argument — that we cannot award apportionment pay, despite the Company's
past practice of doing so, because apportionment pay does not require proof of
economic loss as a prerequisite to compensation, and “only compensatory damages are
available in arbitration, unless the collective bargaining agreement specifically
authorizes punitive damages.”

In the first place, it is fmportant to recognize that the term “punitive” damages
can refer to two quite different types of award. As pointed out in Hill and Sinicroppi,
Remedies in Arbitration, the leading text on the subject:

Both arbitrators and courts use the term punitive in two ways.
First it is used to describe a monetary award where there is no

? Company brief, pp. 5-6.



provable financial loss. The party has suffered some type of
injury, but proof of calculable loss is uncertain or nonexistent.
When a monetary award is made under these circumstances, it
may have overtones of punitive damages. Second, a punitive
award may refer to situations in which the nonbreaching party
is fully compensated, but the arbitrator issues an additional
award intended solely to punish and deter the breaching party. .
. An arbitrator should not. . .reject as punitive a monetary
award sim}gly because of a party's inability to prove damages
precisely.’

It should be clear that we view the instant case as falling into the first category
— proof of calculable loss to the pilots is uncertain — not the second category. Our
analysis focuses solely on enforcing the Agreement as interpreted and ap?lied by the
parties, not on punishing the Company for its violation of the ASM cap.’

There is, to be sure, nothing in Section 1. L., the Remedies section of the Scope
Clause, or elsewhere in the Agreement, that provides explicitly that pilots are entitled
to monetary damages for a violation of Scope, absent a showing of financial loss. Nor,
however, is there anything in Section 1. L. or elsewhere to the contrary - that a
showing of financial loss is necessary for the pilots to receive monetary damages.'

' Remedies in Arbitration, n. 11 at 439, 449.

'! Most of the cases on which the Company relies to demonstrate that courts disfavor punitive damage
awards fall into Hill and Sinicroppi's second category - awards intended primarily to punish and deter
the breaching party. For, whether such an award is issued by an arbitrator or a court, it is not based on
objective criteria, but solely on the judgment of the arbitrator or the court concerning the magnitude of
the sanction necessary to punish or deter the breaching party, a judgment which some courts view as
more appropriately exercised by the legislature, rather than by an arbitrator or a judge. See, e.g. Garrity
v.Lyle Stuart, Inc., 40 N.Y. 2d 354, 353 N.E. 2d 793 (N.Y. Ct. of Appeals, 1976). A further concern in
labor arbitration cases is that a category two remedy designed to punish the breaching party may have a
harmful effect on the ongoing labor-management relationship. In a category one case, however, in
which the arbitrator or the court does no more than enforce a liquidated damages provision where proof
of loss is uncertain or nonexistent, courts are more receptive, since in such cases the award of the
arbitrator or trial judge is circumscribed by the liquidated damages formula agreed upon by the parties.
Furthermore, there is little risk that enforcement of an agreed-upon remedy will harmfully affect the
parties' relationship. Because we conclude in this case that an award of monetary damages is warranted
by the parties' past practice of paying liquidated damages for Scope violations, we need not and do not
address the question whether the Company's lack of good faith in determining the amount of furlough
day flying (See ASM-Block Hour Freeze II, pp. 34-43, 54) would warrant a category two punitive
damages award.

2 The Company argues that the reference to the Railway Labor Act and the provision for equitable
relief in Section 1.L. should be interpreted as precluding monetary damages absent proof of financial
loss. We disagree; the provisions in question hardly support the far-reaching implication asserted by the
Company. In the first place, the Railway Labor Act cases cited by the Company hold only that
category two punitive damages - those intended to punish or deter - are not available in a suit to enforce

10






